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be acceptable provided the employer is
consistent in the methodology used.

(f) The prevailing wage must be based
upon work utilizing similar methods
and equipment. Where the employer is
unable to obtain the prevailing wage
for a specific job to be performed on
the premises, such as collating docu-
ments, it would be acceptable to use as
the prevailing wage the wage paid to
experienced individuals employed in
similar jobs such as file clerk or gen-
eral office clerk, requiring the same
general skill levels.

(g) The following information should
be recorded in documenting the deter-
mination of prevailing wage rates:

(1) Date of contact with firm or other
source;

(2) Name, address, and phone number
of firm or other source contacted;

(3) Individual contacted within firm
or source;

(4) Title of individual contacted;

(5) Wage rate information provided;

(6) Brief description of work for
which wage information is provided;

(7) Basis for the conclusion that wage
rate is not based upon an entry level
position. (See also §525.10(c).)

(h) A prevailing wage may not be less
than the minimum wage specified in
section 6(a) of FLSA.

§525.11 Issuance of certificates.

(a) Upon consideration of the criteria
cited in these regulations, a special
certificate may be issued.

(b) If a special minimum wage certifi-
cate is issued, a copy shall be sent to
the employer. If denied, the employer
will be notified in writing and told the
reasons for the denial, as well as the
right to petition under §525.18.

§525.12 Terms and conditions of spe-
cial minimum wage certificates.

(a) A special minimum wage certifi-
cate shall specify the terms and condi-
tions under which it is granted.

(b) A special minimum wage certifi-
cate shall apply to all workers em-
ployed by the employer to which the
special certificate is granted provided
such workers are in fact disabled for
the work they are to perform.

(c) A special minimum wage certifi-
cate shall be effective for a period to be
designated by the Administrator.

§525.12

Workers with disabilities may be paid
wages lower than the statutory min-
imum wage rate set forth in section 6
of FLSA only during the effective pe-
riod of the certificate.

(d) Workers paid under special min-
imum wage certificates shall be paid
wages commensurate with those paid
experienced nondisabled workers em-
ployed in the vicinity in which they
are employed for essentially the same
type, quality, and quantity of work.

(e) Workers with disabilities shall be
paid not less than one and one-half
times their regular rates of pay for all
hours worked in excess of the max-
imum workweek applicable under sec-
tion 7 of FLSA.

(f) The wages of all workers paid a
special minimum wage under this part
shall be adjusted by the employer at
periodic intervals at a minimum of
once a year to reflect changes in the
prevailing wages paid to experienced
individuals not disabled for the work to
be performed employed in the vicinity
for essentially the same type of work.

(g) Bach worker with a disability
and, where appropriate, a parent or
guardian of the worker, shall be in-
formed, orally and in writing, of the
terms of the certificate under which
such worker is employed. This require-
ment may be satisfied by making cop-
ies of the certificate available. Where a
worker with disabilities displays an un-
derstanding of the terms of a certifi-
cate and requests that other parties
not be informed, it is not necessary to
inform a parent or guardian.

(h) In establishing piece rates for
workers with disabilities, the following
criteria shall be used:

(1) Industrial work measurement
methods such as stop watch time stud-
ies, predetermined time systems,
standard data, or other measurement
methods (hereinafter referred to as
“work measurement methods’) shall
be used by the employer to establish
standard production rates of workers
not disabled for the work to be per-
formed. The Department will accept
the use of whatever method an em-
ployer chooses to use. However, the
employer has the responsibility of
demonstrating that a particular meth-
od is generally accepted by industrial
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engineers and has been properly exe-
cuted. No specific training or certifi-
cation will be required. Where work
measurement methods have already
been applied by another employer or
source, and documentation exists to
show that the methods used are the
same, it is not necessary to repeat
these methods to establish production
standards.

(i) The piece rates shall be based on
the standard production rates (number
of units an experienced worker not dis-
abled for the work is expected to
produce per hour) and the prevailing
industry wage rate paid experienced
nondisabled workers in the vicinity for
essentially the same type and quality
of work or for work requiring similar
skill. (Prevailing industry wage rate
divided by the standard number of
units per hour equals the piece rate.).

(ii) Piece rates shall not be less than
the prevailing piece rates paid experi-
enced workers not disabled for the
work doing the same or similar work in
the vicinity when such piece rates exist
and can be compared with the actual
employment situations of the workers
with disabilities.

(2) Any work measurement method
used to establish piece rates shall be
verifiable through the use of estab-
lished industrial work measurement
techniques.

(i) If stop watch time studies are
made, they shall be made with a person
or persons whose productivity rep-
resents normal or near normal per-
formance. If their productivity does
not represent normal or near normal
performance, adjustments of perform-
ance shall be made. Such adjustments,
sometimes called ‘‘performance rat-
ing” or ‘“leveling” shall be made only
by a person knowledgeable in this tech-
nique, as evidenced by successful com-
pletion of training in this area. The
persons observed should be given time
to practice the work to be performed in
order to provide them with an oppor-
tunity to overcome the initial learning
curve. The persons observed shall be
trained to use the specific work meth-
od and tools which are available to
workers with disabilities employed
under special minimum wage certifi-
cates.
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(ii) Appropriate time shall be allowed
for personal time, fatigue, and unavoid-
able delays. Generally, not less than
15% allowances (9-10 minutes per hour)
shall be used in conducting time stud-
ies.

(iii) Work measurements shall be
conducted using the same work method
that will be utilized by the workers
with disabilities. When modifications
such as jigs or fixtures are made to
production methods to accommodate
special needs of individual workers
with disabilities, additional work
measurements need not be conducted
where the modifications enable the
workers with disabilities to perform
the work or increase productivity but
would impede a worker without disabil-
ities. Where workers with disabilities
do not have a method available to
them, as for example where an ade-
quate number of machines are not
available, a second work measurement
should be conducted.

(i) BEach worker with a disability em-
ployed on a piece rate basis should be
paid full earnings. Employers may
“‘pool” earnings only where piece rates
cannot be established for each indi-
vidual worker. An example of this situ-
ation is a team production operation
where each worker’s individual con-
tribution to the finished product can-
not be determined separately. However,
in such situations, the employer should
make every effort to objectively divide
the earnings according to the produc-
tivity level of each individual worker.

(j) The following terms shall be met
for workers with disabilities employed
at hourly rates:

(1) Hourly rates shall be based upon
the prevailing hourly wage rates paid
to experienced workers not disabled for
the job doing essentially the same type
of work and using similar methods or
equipment in the vicinity. (See also
§525.10.)

(2) An initial evaluation of a worker’s
productivity shall be made within the
first month after employment begins in
order to determine the worker’s com-
mensurate wage rate. The results of
the evaluation shall be recorded and
the worker’s wages shall be adjusted
accordingly no later than the first
complete pay period following the ini-
tial evaluation. Each worker is entitled
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to commensurate wages for all hours
worked. Where the wages paid to the
worker during pay periods prior to the
initial evaluation were less than the
commensurate wage indicated by the
evaluation, the employer must com-
pensate the worker for any such dif-
ference unless it can be demonstrated
that the initial payments reflected the
commensurate wage due at that time.

(3) Upon completion of not more than
six months of employment, a review
shall be made with respect to the quan-
tity and quality of work of each hour-
ly-rated worker with a disability as
compared to that of nondisabled work-
ers engaged in similar work or work re-
quiring similar skills and the findings
shall be recorded. The worker’s produc-
tivity shall then be reviewed and the
findings recorded at least every 6
months thereafter. A review and re-
cording of productivity shall also be
made after a worker changes jobs and
at least every 6 months thereafter. The
worker’s wages shall be adjusted ac-
cordingly no later than the first com-
plete pay period following each review.
Conducting reviews at six-month inter-
vals should be viewed as a minimum re-
quirement since workers with disabil-
ities are entitled to commensurate
wages for all hours worked. Reviews
must be conducted in a manner and fre-
quency to insure payment of commen-
surate wages. For example, evaluations
should not be conducted before a work-
er has had an opportunity to become
familiar with the job or at a time when
the worker is fatigued or subject to
conditions that result in less than nor-
mal productivity.

(4) Each review should contain, as a
minimum and in addition to the data
cited above, the following: name of the
individual being reviewed; date and
time of the review; and, name and posi-
tion of the individual doing the review.

§525.13 Renewal of special minimum
wage certificates.

(a) Applications may be filed for re-
newal of special minimum wage certifi-
cates.

(b) If an application for renewal has
been properly and timely filed, an ex-
isting special minimum wage certifi-
cate shall remain in effect until the ap-

§525.15

plication for renewal has been granted
or denied.

(c) Workers with disabilities may not
continue to be paid special minimum
wages after notice that an application
for renewal has been denied.

(d) Except in cases of willfulness or
those in which the public interest re-
quires otherwise, before an application
for renewal is denied facts or conduct
which may warrant such action shall
be called to the attention of the em-
ployer in writing and such employer
shall be afforded an opportunity to
demonstrate or achieve compliance
with all legal requirements.

§525.14 Posting of notices.

Every employer having workers who
are employed under special minimum
wage certificates shall at all times dis-
play and make available to employees
a poster as prescribed and supplied by
the Administrator. The Administrator
will make available, upon request,
posters in other formats such as Braille
or recorded tapes. Such a poster will
explain, in general terms, the condi-
tions under which special minimum
wages may be paid and shall be posted
in a conspicuous place on the employ-
er’s premises where it may be readily
observed by the workers with disabil-
ities, the parents and guardians of such
workers, and other workers. Where an
employer finds it inappropriate to post
such a notice, this requirement may be
satisfied by providing the poster di-
rectly to all employees subject to its
terms.

§525.15 Industrial homework.

(a) Where the employer is an organi-
zation or institution carrying out a
recognized program of rehabilitation
for workers with disabilities and holds
a special certificate issued pursuant to
this part, certification under regula-
tions governing the employment of in-
dustrial homeworkers (29 CFR part 530)
is not required.

(b) For all other types of employers,
special rules apply to the employment
of homeworkers in the following indus-
tries: Jewelry manufacturing, knitted
outerwear, gloves and mittens, buttons
and buckles, handkerchief manufac-
turing, embroideries, and women’s ap-
parel. (See 29 CFR part 530.)
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